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'deterrence paradigm', dominating for the last thirty years, 16 characterised by a return to strategies of outright containment-as witnessed after the Cold War years during the genocidarian conflicts in Rwanda and Yugoslavia 17 -but with a 'deputational twist', consisting in the inducement by countries of destination of countries of transit, so that the latter exert the necessary control in the former's stead and/or for their benefit. It will be demonstrated how higher levels of sophistication in EU Member States' responses to unwanted arrivals have given rise to a transition from the well-documented and thoroughly discussed model of unilateral/passive deterrence to orchestrated forms of consensual and proactive containment of trans-boundary flows. Persuasion, via political and financial promises of fund transfers, visa facilitation, or accession talks, has been mobilised on a grand scale by the EU Member States so as to ensure the commitment in exchange by key transit countries to the containment of potential asylum seekers within their jurisdictional domain. Thereby, the global South is being impelled to deal not only with 'their own refugees', but with those unwanted by the North as well-they are being financed for 'pull-backs', detention camps, and pre-emptive rescue at sea, which transform (pre-)entry controls (by destination countries) into exit vetting (by countries of departure) that negates the right to leave and forecloses refoulement responsibilities. 18 Although this move has gained traction also in other parts of the world, space constraints dictate an exploration limited to the European context, as one key illustration of the wider trend.
Whilst in 2016 the number of refugees crossing the sea to reach Europe plunged to 364,000 (by contrast to the one million registered in 2015 19 ), the number of those who died in the Mediterranean (7,495 persons) rose sharply. 20 A significant drop in arrivals to Greece outweighed record migration to Italy, as a consequence of the diversion effect to the Central Mediterranean route of the EU-Turkey Statement (March 2016) and tighter border controls in the Western Balkans. 21 To address what has been defined as a 'migration/refugee crisis', the EU has opted for a strategy based on the full externalization of migration and border controls aimed to eradicate (unauthorised) access to Europe, mostly through dedicated financial and technical support to third countries of origin or transit. The so-called EU-Turkey deal to halt the flow of irregular migrants to Greece, the EU-Libya cooperation at maritime and land borders, talks on extra-territorial processing camps in neighbouring States, information campaigns in third countries on the 'risks' of irregular migration, and the Italy-Libya Memorandum of Understanding (MoU)-reviving the Berlusconi-Gaddafi Treaty of Friendship-to train, equip and fund the Libyan Coastguard (partly through EU resources) are but a few examples of an outright containment scheme designed to completely outsource controls and thwart departures. As pointed out above, the focus is no longer on preventing arrivals, impeding access to determination procedures, or deflecting flows to other 16 Cf. destinations, but on forestalling exit. These are no ordinary measures of non-entrée. Instead, they are targeted means frustrating the exercise of the right to leave-nullifying the refugee's flight.
Being often trapped in conflict-ravaged and/or unstable States and exposed to risks of illtreatment, persecution, and exploitation, the question arises over how far these newly fashionable policies can reasonably be pursued. These new forms of 'contactless control', practiced on demand by partner countries, far outside the geographical European space, present novel problems of conformity with international human rights standards and determination of responsibility for non-compliance. Whilst offshore controls have been in existence in various guises for some time, the strategy launched by the EU in 2016 represents a powerful shift in asylum and migration policy and practice. By transferring the coercive management of exiles to third countries, it aims to eliminate any physical contact, direct or indirect, between refugees and the authorities of would-be destination States. The ultimate goal is thus to sever any jurisdictional link with EU countries, in an attempt to elude any concomitant responsibility.
In revealing the hidden objective of these new measures, this chapter will first investigate whether the implementation of transferred means of migration control may hamper refugee rights. It will then be questioned whether these practices of 'contactless control' do indeed insulate EU countries from accountability for violations suffered by migrants and refugees in third countries, or rather whether they do engage the international responsibility of European States for breaches of human rights obligations, such as the principle of non-refoulement and the right to leave any country. Section 2 will thus map out the different measures of contactless control, focusing on those instruments whose implementation raises particular concerns for the impact they might have on the rights of those in need of international protection. Attention will be placed particularly on the EU-Turkey deal, the Italy-Libya MoU, and the interrelation between information campaigns in third countries and readmission agreements. Section 3 will briefly analyse the two rights (non-refoulement and the right to leave) against which the compatibility of 'contactless controls' with refugee protection standards should primarily be appraised. Lastly, while Section 4 will engage in a critical assessment of the key measures of containment beyond borders, Section 5 will elaborate on extraterritorial 'contactless jurisdiction', the role of knowledge, and the extent of State responsibility under international law.
Instances of (externalized) 'contactless control'
The European Commission proposal to set up, in June 2016, a new Migration Partnership Framework (MPF) 22 was shortly thereafter endorsed by the European Council. 23 The proclaimed objective of the MPF is to strengthen relationships with third countries to better manage migration. Short-term actions are presumably directed to save lives at sea and in the desert; dismantle traffickers and smugglers' networks; increase returns of those not entitled to stay; avoid dangerous journeys; and open up legal pathways to Europe for persons in need of protection. In the long-term, the main goal is to address the root causes of irregular migration and forced displacement by supporting the economic, social, and political development of third countries. However, the EU and its Member States also make cooperation on development conditional on third countries' effective implementation of exit controls to prevent departures to Europe and halt new arrivals on their own territory. As affirmed by the European Council, the new MPF is based on 'effective incentives and adequate conditionality'. So, 'cooperation on readmission and return will be a key test of the partnership between the EU and [its] partners'.
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Building on the MPF, on 3 February 2017, the European Council has issued a Declaration (Malta Declaration) concerning the external aspects of migration policy and the CentralMediterranean route. 25 It states that the EU primary goal is to train and equip the Libyan Coastguard in order to bolster its capacity to stop people smugglers, increase search and rescue operations, and prevent the departure of unseaworthy boats headed toward Europe. If implemented, migrants and refugees will be caught up in a web of 'consensual containment' performed by intermediary countries on behalf of (or, at least, to the advantage of) EU Member States.
The MPF and the Malta Declaration constitute the background against which the EU strategy of 'consensual containment' is taking shape, making financial and political support as well as cooperation on international development conditional upon third countries' effective implementation of exit controls and the acceleration of readmission and return schemes. On this basis, the following three sub-sections will analyse three main examples of externalized 'contactless controls', setting the scene for the assessment of the potential impact of these practices on the rights of those who intend to leave their countries to seek protection or a better lot abroad.
The EU-Turkey deal
On 18 March 2016, the EU and Turkey reached an agreement-taking the form of a press 'statement' intended not to produce legally binding effects-whereby Turkey accepted 'rapid return of all migrants not in need of international protection crossing from Turkey to Greece and to take back all irregular migrants intercepted in Turkish waters'. 26 The arrangement provides that migrants arriving in Greece will be duly registered and their asylum applications processed in accordance with the EU Asylum Procedures Directive 2013/32/EU. 27 Moreover, it establishes that for every Syrian being readmitted to Turkey from Greece, another Syrian will be resettled from Turkey to the EU, prioritizing those who have not previously entered or tried to enter the EU irregularly. However, what is highly relevant to our inquiry is that Turkey ought to take any measures necessary to prevent new irregular arrivals on Greek islands and to cooperate with the EU to this end. In turn, EU Member States will both accelerate the fulfilment of the visa liberalization roadmap in view to lifting visa requirements 24 Council of the EU, External aspects of migration -Monitoring results, 4 Jul 2016, at: <http://data.consilium.europa.eu/doc/document/ST-10822-2016-INIT/en/pdf>. 25 Malta Declaration by the members of the European Council on the external aspects of migration: addressing the Central Mediterranean route, 3 Feb. 2017, at: <http://www.consilium.europa.eu/en/press/pressreleases/2017/01/03-malta-declaration/>. for Turkish citizens and speed up the disbursement of EUR 6 billion to Turkey under a dedicated Facility for Refugees.
A EU Special Coordinator has been nominated by the President of the European Commission (Director General Maarten Verwey) to ensure the effective implementation of the different commitments. 28 The EU Coordinator, together with Greece (as main EU country concerned), has put together a Joint Action Plan for the implementation of certain key provisions of the Statement with the objective of speeding up its application-insisting on shortening processing times, 'limiting appeal steps', increasing safety, security and 'detention capacities', accelerating relocation and returns, and sealing the Greek Northern borders to avoid secondary movements. 29 If fully implemented, Greece will become a preremoval/return processing hub for the EU, with the 'hotspots' on the islands serving as mass detention sites within that scheme. 30 Turkey, from its part, has already accepted the return of 1,487 persons and blocked the exit of most migrants since the conclusion of the deal-going from a daily rate of nearly 3,500 arrivals to just 43-although only 3,565 Syrian refugees have been resettled under the 'one for one' formula over the same period. 31 The presumption is that Turkey is a 'safe third country' for returns from Greece. Nevertheless, Turkey's geographical limitation to the 1951 Refugee Convention denies any possibility to request and receive protection qua Convention refugees to those coming from non-European countries. While it should be emphasized that Turkey is currently host to more than 2.9 million registered Syrian refugees, 36 it has also been reported that migrants and refugees are often subject to arbitrary detention and mistreatment, including in pre-removal centres where they are detained to avoid their departure to Greece. 37 In addition, incidents of illegal mass returns to Syria are on the rise since the conclusion of the EU-Turkey deal. 38 Actually, Turkey has recently concluded 14 readmission agreements with countries of origin of migrants and asylum seekers, thereby increasing the risk of repatriation and refoulement. Indeed, Turkey is formally and informally returning people back to Afghanistan, Iraq, Pakistan, and Syria, where people may face persecution and run extreme danger to their life. 39 With Turkey restricting its entry visa requirements and negotiating readmission agreements with several refugee-producing countries, as a way to implement its commitments towards the EU to increase 'border security' and assist in the fight against smuggling/trafficking, it thereby decisively contributes to the policy of containment of migratory flows sponsored by the EUdespite blatant human rights risks.
The Italy-Libya MoU
Alongside the EU-Turkey Statement, the relationship with Libya represents another prime example of 'contactless containment' in the making. The establishment of links with the UNrecognised government in post-Gaddafi Libya has taken time and it is only recently that the EU, both independently and through Italy, has resumed relations with its Southern neighbour. The renewed interest in Libya stems from the fact that, since the sealing off of the Aegean border, the Central Mediterranean route now concentrates the highest volume of maritime 34 See, e. 35 Pursuant to the Union's own definition in the Asylum Procedures Directive (n 29), for a third country to be considered safe, the absence of refoulement/ill-treatment risks and, crucially, 'the possibility…to request refugee status and, if found to be a refugee, to receive protection in accordance with the Geneva Convention' is essential (Art. 38(1)(e) APD). Qualification of Turkey as 'first country of asylum' is unjustified as well, considering the situation of refugees there-far from amounting to 'sufficient protection…including benefiting from the principle of non-refoulement' in substantive and procedural terms (Art. In January 2017, a Commission Communication for the Southern Mediterranean set out the goals to both step up the training programme of the Libyan Coastguard to autonomously conduct search and rescue (including disembarkation) in Libyan waters and strengthen Libya's Southern border (in the Sahara desert) to hinder irregular movements through Libya and into Europe. 41 The EU has already started a programme to train around 1,000 Libyan Coastguard officers. The training plan is expected to last 4 months and focus on rescue at sea and interdiction of migrant boats. Additionally, on 2 February 2017, the Italian Prime Minister and the Head of the National Reconciliation Government of the Libya State signed a 'MoU on cooperation in the development sector, to combat illegal immigration, human trafficking and contraband and on reinforcing border security'. 42 The 2017 MoU also revives the full array of old agreements on migration control, 43 which had seemingly been suspended during the Arab Spring and the Libyan civil war.
Despite the chaotic and dangerous situation in Libya following the overthrown of Colonel Gaddafi in 2011, as per the EU's own account, 44 the parties to the MoU agree on the need to find a rapid solution to the problem of 'illegal' migration to Europe in full respect of international human rights treaties (Preamble and Article 5). Italy accepts to fund the establishment of 'reception' centres in Libya, where migrants and refugees will be detained while awaiting voluntary or forced return to their home countries (Preamble and Article 2). To this end, readmission agreements with States of origin will be concluded. Also relying on funds made available by the EU, Italy commits to provide (unquantified) technical and economic support to Libyan bodies and institutions in charge of the fight against 'illegal' immigration, including the Border Guard and the Coast Guard, attached to the Ministry of Defence (Article 1). The training and assistance provided by the EU and Italy, in particular, aim to enable Libya to autonomously conduct rescue and 'pull-back' operations of all migrants and refugees sailing off from Libyan shores toward Europe as part of mixed operations to control borders and 'rescue lives' at sea. The EU's direct involvement in these initiatives will also be facilitated by the EU Border Assistance Mission to Libya (EUBAM), 45 whose mandate has been extended so that, beyond providing assistance related to 'border management' as originally envisaged, it also furnishes targeted 'advice and capacity-building in the area of…migration [and] border security'. 46 The 9 extension of the CSPD EUNAVFOR Med Sophia mission is to a similar effect. 47 Operation Sophia has directly delivered training to the Libya Coastguard since October 2016, launching a second package in January 2017, upon the signature of a dedicated MoU between the EUNAVFOR Med Operation Commander and the Commander of the Libyan Navy Coast Guard and Port Security. 48 So, the Italian-Libyan cooperation should be inscribed within this wider, EU-backed framework, ultimately underpinned by the MPF and the Global Approach to Migration. 49 
Information campaigns and readmission agreements
One of the key priorities of the EU externalization policy, as clearly put by the Heads of State and Government in the Malta Declaration, is the enhancement of information campaigns and outreach addressed at migrants in Libya and countries of origin and transit. These practices are part of the MPF and have already been used by European States in countries such as Afghanistan, Egypt, Tunisia, Morocco, Albania, Senegal, etc., to discourage would-be migrants from leaving their home and travel to Europe. 50 They rely on several media outlets (internet, print materials, billboards videos, special events) to reach potential migrants and their families to educate and inform them about the dangers associated with traffickers and smugglers, the risk of removal and deportation, the difficulties of settling in Europe, finding a job or obtaining asylum, as well as to encourage them to return home to rebuild their lives in their own countries.
In this line, the European Commission Statement of 3 March 2017 urges Member States to lower the number of irregular arrivals by making it clear to those not in need of protection and with no right to stay in the EU that they should not undertake the perilous journey to arrive in Europe 'illegally' 51 -the implication seemingly being that only those in search of refuge are legitimized (if not forced) to leave and endure the conditions of unauthorised voyages. 'The external and internal dimensions [of immigration and asylum policy and border control] go hand in hand if we want to improve return', the Commission insists. And in so doing, it stresses the commitment to step up cooperation on return and readmission, address the root causes of irregular movements, and fight migrant smuggling.
Readmission agreements aim to create a legal framework for forced returns that allow border authorities to handle transfers of third-country nationals swiftly, without the involvement of diplomatic contacts. Beyond inter-State arrangements by EU Member States with third countries, Article 79(3) TFEU expressly gives authority to the EU itself to conclude agreements for the readmission of non-EU citizens who do not or no longer fulfil the conditions for entry, presence, or residence in one of the Member States either as self- 47 standing treaties or as 'readmission clauses' in other texts. 52 Thus, today, EU readmission policy consists of a rich network of different interconnected instruments, ranging from development aid to visa facilitation, from technical cooperation for the externalization of migration controls to labour exchange. 53 And beside formal arrangements, the EU also favours cooperation through informal channels, taking the form of 'working arrangements' between Frontex and police corps of third countries, for instance, bolstering joint patrol operations and collaboration regarding pre-emptive controls. 54 As mentioned above, Member States are also directly funding a EU Border Assistance Mission (EUBAM) to Libya, for it to better secure and manage its borders (in line with Schengen/EU standards). 55 Therefore, it should come as no surprise that questionable readmission agreements and enhanced cooperation on return be already in operation with other transit States, including Turkey, and with refugee-producing countries, such as Mali, Afghanistan, Nigeria, Senegal, and Ethiopia, 56 with the objective of exchanging financial support for accelerated returns from Europe. 57 The message-conveyed through both actual deportations and information campaigns in those same countries of origin and transit-is clear: 'if you come without permission, you will be deported'.
The continued relevance of international protection
The compatibility of the above measures of 'contactless control' with human rights is usually taken for granted. After all, EU countries are not directly performing any containment themselves, but requesting partner States to fulfil their commitments to control migration from and through their territories towards Europe in exchange for development aid and other advantages. There is no direct contact with those affected by pre-emptive rescues, denied exit, or pre-removal detention in Libya, Turkey and elsewhere. Nonetheless, considering that any action 'the effect of which is to prevent migrants from reaching the borders of the [would-be host] State' may trigger the action of the European Convention on Human Rights (ECHR) and related instruments, 58 it is worth recalling the basic content of the key protections at stake in situations of deputised containment: the right to protection against refoulement and the right to leave any country including one's own. No contracting State shall expel or return a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.
The principle of non-refoulement
It is the primary obligation that States have to fulfil when dealing with a refugee, both at the border and beyond. Without it, the international protection regime would become futile.
This chapter takes the principle of non-refoulement as an overarching standard, which does not exhaust its meaning in the CSR51. Rather, the principle is constructed and integrated also by means of other international human rights norms, which either explicitly or implicitly prohibit the return of a person to a territory where she risks torture or other inhuman and degrading treatment, and where her life or liberty may be seriously threatened. International human rights law provides further protection beyond (and in addition to) the one offered by international refugee law. Indeed, States are bound not to transfer any individual to another country where they may face serious harm-particularly, arbitrary deprivation of life, torture or other cruel, inhuman or degrading treatment or punishment-regardless of the limits of Article 33(2) CSR51.
The issue of the applicability ratione loci of the prohibition of refoulement has fuelled a vivid doctrinal debate, which cannot be fully addressed within the remit of this chapter. Although the CSR51 is silent about its extraterritorial application, scholars and the UNCHR agree that 'the ordinary meaning of refouler is to drive back, repel, or re-conduct, which does not presuppose a presence in-country', thereby supporting the view that Article 33(1) CSR51 encompasses rejection at the border, in transit zones, and on the high seas. 60 While specific territorial limitations have been set forth in other provisions of the Convention, no such restriction is found in paragraph 1 of Article 33. 61 Article 33(1) applies also beyond the territorial frontiers of a State party to the Convention.
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In some circumstances, national jurisprudence has adopted a restrictive interpretation of the scope ratione loci of the principle of non-refoulement. 63 However, the jurisprudence of the ECtHR has in a number of cases confirmed the extraterritorial applicability of the relevant Treaty when States deal with individuals who risk being subjected to torture or degrading treatment if handed over to the authorities of countries of origin or transit.
64 It has also explicitly emphasized States' duty to prevent refoulement from occurring, wherever jurisdiction is exercised. 65 Likewise, the UN Human Rights Committee (HRC) recognizes the extraterritorial scope of Article 7 ICCPR and an implicit non-refoulement obligation therein, regardless of whether individuals are within or outside the territory of a State Party, provided they are under its control. 66 This implies a prohibition to 'extradite, deport, expel or otherwise remove' a person where sufficient grounds exist to believe that she will suffer irreparable harm, either in the readmitting country or in any other country to which she could subsequently be removed. 67 More explicitly, Article 3 CAT provides that no State Party shall expel, return ('refouler') or extradite a person to another State where there are substantial grounds for believing that she would be in danger of being subjected to torture. 
The right to leave
The right to leave any country including one's own complements the right to protection against refoulement in several respects, as an (active) right of the individual to flee (to seek asylum or a better life). 69 This is not to say that the content or extent of the entitlement is uncontroversial. The final wording of Article 12 ICCPR-the first codification of the right to leave in legally-binding form-is the product of a compromise. The same can be said of Article 2 of Protocol 4 ECHR, drafted in a similar tenor.
While the provision recognises a right to leave, there is, however, no parallel entitlement to enter other countries, as control over admission is considered intrinsic to State sovereignty. 70 To compensate for the imbalance, a right to return to one's own country, as reflected in the UDHR, has been retained in Articles 12(4) ICCPR and 3(2) Protocol 4 ECHR. But this does not negate the independent substance of the right to leave.
The freedom of movement recognised in the ICCPR and the ECHR within which the right to leave is inscribed has been divided into several components. Articles 12(2) ICCPR and 2(2) Protocol 4 ECHR, as opposed to Articles 12(1) ICCPR and 2(1) Protocol 4 ECHR, proclaim a right of universal scope. 71 Indeed, while liberty to come and go attaches only to those 'lawfully within' the territory of a State, freedom to leave any country and emigrate 'is available to everyone, i.e. to nationals and aliens alike, and is not conditioned on lawful residency within the territory of a State party'. 72 The legal status of the person under national law is irrelevant. Yet, the right to leave has not been conceived of as an absolute entitlement. According to the final wording of Article 12(3) ICCPR, like that of Article 2(3) Protocol 4 ECHR, restrictions have to be 'provided by law, [be] necessary to protect national security, public order (ordre public), public health or morals or the rights and freedoms of others, and [be] consistent with the other rights recognised in the…Covenant'. Following the pronouncements of the HRC, 'the application of restrictions in any individual case must be based on clear legal grounds and meet the test of necessity and the requirements of proportionality'. 73 In practice, 'States should always be guided by the principle that the restrictions must not impair the essence of the right'. 74 Hence, while limitations are permissible, they must not render the right ineffective--neither in law nor in practice. 75 In light of this, measures of consensual containment shall be classified as direct interferences with the right to leave, 76 which, unless meeting the requirements for permissible restrictions, are incompatible with the Covenant/Convention. 77 These measures, imposing asthey do a burden on the exercise of the right, must be established by laws (instead of nonlegally binding 'Statements' or 'MoUs'), which are accessible to all and foreseeable in their application, providing for adequate certainty and protection against arbitrariness. 78 They must pursue a legitimate objective (of those explicitly listed) and be proportionate in each individual case (not 'generally'). 79 The measure must be objectively appropriate and be the least intrusive possible. 80 Its imposition should be the result of a balancing act between all interests at stake, without placing a disproportionate onus on the individual. 81 In the words of the HRC, '[t]he laws authorizing the application of restrictions should use precise criteria and may not confer unfettered discretion on those charged with their execution'. 82 National authorities must 'take appropriate care to ensure that any interference with the right to leave one's country remains justified and proportionate throughout its duration in the individual circumstances of the case'. 83 Otherwise, an interference that entails a complete inability to leave (as the aspiration in the EU-Turkey and EU-Libya contexts appears to be in the case of irregular migrants) is simply irreconcilable with the ICCPR/ECHR. Blanket restrictions, for indeterminate reasons or for an indefinite period of time amount to de facto punishment and are inadmissible. 84 
Preventing access to Europe: A critical assessment of 'contactless controls'
So what is the red thread that ties in measures of 'contactless control' together? They are all oriented towards curbing migratory flows, reducing human trafficking, and combating migrant smuggling, through the prevention of departure to (search protection in) Europe. Whilst their indiscriminate nature hampers access to refuge for those in need of protection, their ignorance of the right to leave is of particular note.
Information campaigns, however, do not end up in the physical 'pulling back' of migrants onto the territories of the countries they wish to leave-at least, not directly or immediately. Regardless of warnings, people may still decide to go away. Decisions to emigrate account for innumerable reasons, including war, insecurity, and persecution or to escape the 'stagnation' of everyday life. 86 Whatever the impact of information campaigns on migrants' decisions, they are unlikely to engage the responsibility of the would-be destination State for any potential human rights violations. On the contrary, they are designed to shift responsibility (at least rhetorically) to the migrants themselves who, despite well-advertised dangers, may still make 'irrational choices' by 'knowingly' deciding to undertake the perilous journey 'at their own risk'. 87 But, despite the differences between information campaigns and other externalized migration measures, all 'contactless controls' are part of the new toolbox of 'consensual containment' practiced by third countries on behalf of or for the benefit of European States to reduce the number of arrivals in Europe, fomenting logics of migration pre-emption far beyond physical borders. More than any other externalized measure of 'contactless control', information campaigns reveal how EU Member States increasingly begin migration management 'upstream', by controlling migratory movements through dissuasion, even before they occur.
In a number of different ways, the practices discussed in Section 3 show how the EU is calling upon third countries to collaborate in discouraging departures, carry out effective exit controls, and halt new arrivals on their territory. While such a triple goal is not explicitly stated in the EU-Turkey deal, it is instead clearly put in the Italy-Libya MoU and the Malta Declaration, which purport to strengthen Libya's capacity to manage its Southern borders. In any event, push-backs at the Syrian-Turkish passage have been documented since at least August 2015, 88 with Turkey making systematic recourse to violence against Syrian refugees attempting to cross the Turkish border, as pointed out above, following the deal with EU Member States in March 2016. 89 Another commonality of all these externalization policies is that they seem to deviate attention from their primary objective of 'contactless control' towards nobler goals, including the saving of lives, the prevention of dangerous journeys, or the dismantling of traffickers and smugglers networks. This is clear, especially, in the agreements between Italy, the EU and Libya on the training of the Libyan Coastguard as a way to reduce life loss at sea. The same applies to the choice to link readmission policy with access to protection in the approach of the European Council, when stating that reinforced cooperation with key countries of origin on 'readmission and returns' is a 'necessary complement to enhancing legal avenues [to Europe]'. 90 Equally, by linking readmission of irregular entrants with resettlement, the EUTurkey 'one for one' programme strives to (mis-)represent the return of asylum seekers to a transit country as facilitating refugees' access to international protection in Europe. The end result is a conceptualisation of pull-backs, interdiction, and deportation as a (benign) precondition of a functioning asylum system, namely, as a prerequisite (in the logical and temporal line of policy design) of any measures of (actual access to) refuge in the EU. General Court of the CJEU affirmed that it lacks jurisdiction to hear and determine the actions of annulment brought by three asylum seekers against the EU-Turkey Statement. 91 In its Order, the General Court considered that the press release of 18 March 2016 is solely attributable to the Heads of State or Government of the Member States of the EU, who met with the Turkish Prime Minister, and not to the European Council itself. So, in the absence of an act of a European institution, the Court considered not to have competence to adjudicate the case. But, if this reading is correct, did Member States have the power in the first place to act in a matter, which was already thoroughly regulated by the EU-Turkey Readmission Agreement? Does the principle of pre-emption not impede a subsequent parallel regulation of the exact same subject matter by the Member States acting qua (independent) subjects of international law, as the General Court appears to imply? And, most importantly, were Member States in a position to commit the EU to reinvigorate accession negotiations, promise visa facilitation, or create a Refugee Facility out of EU funds, if they were indeed acting in their autonomous international law capacity?
Be it as it may, it seems that the EU itself is also trying to develop new agreements linked to readmission, whose negotiation and conclusion do not follow the procedural rules laid down in Article 218 TFEU for the conclusion of international agreements. For example, the Joint Way Forward (JWF) Declaration on migration issues with Afghanistan has been defined by Dimitris Avramopoulos, Commissioner for Migration, Home Affairs and Citizenship, as a non-legally binding 'informal agreement', which aims 'to establish a rapid, effective and manageable process for a smooth, dignified and orderly return of Afghan nationals' to their country of origin through informal means-dispossessing those concerned of the procedural and judicial protections inherent in legally-binding instruments governing expulsion.
92 Likewise, the EU-Mali Joint Communiqué on the High-Level Dialogue on Migration affirms that 'return of irregular migrants is a key aspect of managing migration and a way of discouraging people from embarking on a highly perilous journey'. 93 A similar approach might also be adopted with those countries identified as priority targets of the new EU MPF. While diluting responsibilities, the complexity of the EU readmission and return policy does not only bypass the democratic scrutiny of the European Parliament by shortcircuiting Article 218 TFEU, but also enhances legal (un-)certainty on the terms of the accords and circumvents EU fundamental rights guarantees, thus heightening the risk of violations for the returnees.
The EU is displacing displacement ever closer to points of departure, impeding unwanted movement also through other means. The EU and its Member States have conditioned financial and technical support to third countries' cooperation in proactively preventing irregular exit, to avoid unauthorised access to Europe-as if there were any means of regular entry for forced migrants to seek asylum in the Member States a €200 million plan to finance migration projects in Libya, local authorities in Tripoli and other cities are mounting resistance to EU plans to curtail migration to Europe. Their main argument is that the EU should deal with the (forced/voluntary) migration issue themselves, without passing the burden to Libya, which does not have the capacity to manage all those who will remain on its territory. 95 If the EU and Italy are investing in the ambitious project of training and equipping the Libyan Coastguard, it should first be asked whether Libya is a safe place for migrants and refugees 'pulled back' there.
As concluded by the ECtHR-which broadly relied on reports of international human rights organizations and the UNHCR-Libya cannot be considered a 'place of safety' (for either search and rescue or human rights purposes) because of the well-documented inadequacy of its response to flows of migrants and asylum seekers. 96 The situation of migrants and refugees in Libya has dramatically worsened since Gaddafi was ousted. People rescued in the Mediterranean report inhuman reception conditions and ill-treatment. 97 They claim they would rather die at sea than go back to Libya. Thus, even if the Coastguard were trained in search and rescue, returns to Libya would remain inconsistent with international human rights. And this applies to any action 'the effect of which is to prevent migrants from reaching the borders of the [would-be host] State', 98 which, in the case of Libya, likely continues to amount to direct refoulement-as when Hirsi was decided-since there is a persistent 'real risk' of ill-treatment for migrants and refugees there.
The situation in Turkey is equally problematic. In fact, reliable sources have reported that 'Turkish border guards are shooting and beating Syrian asylum seekers trying to reach Turkey'. 99 The Turkish-Syrian frontier is closed and there are plans for a new border wall to stop crossings. 100 Erdogan's forces have allegedly contributed to the degradation of the situation in Syria by bombing Kurdish militia, disregarding risks for civilians, 101 making Turkey's consideration as a 'safe third country' for forced migrants unwarranted, given notorious risks of direct and indirect refoulement.
Action by Libya and Turkey under their respective deals with the EU is/will be (once capacitated) also at odds with the right to leave. 102 As highlighted in the previous section, there are several permissible purposes for interference, but the lists in Articles 12(3) ICCPR and 2(3) Protocol 4 ECHR are exhaustive. Therefore, whether-as the British delegation 95 suggested during the ICCPR negotiations 103 -States are allowed to restrict the right to emigrate with a view to assisting destination countries in controlling unauthorised immigration is doubtful. The proposal was specifically considered during the discussions in the Human Rights Commission and expressly rejected as being too far-fetched. 104 This does not mean that all measures of exit control constitute necessarily a violation of the right to leave, but it entails that they must be classified as an interference requiring specific justification to be lawful, bearing in mind that '[t]he restriction may be justified in a given case only if there are clear indications of a genuine public interest which outweighs the individual's right to freedom of movement'. 105 Thus, 'a general measure preventing almost the entire population of a State from leaving' cannot be considered 'necessary'. 106 Blanket pull-backs and retention based on nationality grounds-as those demanded by the EU-can hardly conform to the principles of proportionality and non-discrimination. Security and a putative protection of human life are no substitutes for detailed consideration of individual circumstances and other interests at stake.
Moreover, the crucial significance of the right to leave for protection seekers requires consideration of all Article 12(3) ICCPR/Article 2(3) Protocol 4 ECHR conditions, and especially of the clause on 'other rights recognised in the…Covenant'-alongside the fact that legal restrictions must be narrowly construed. 107 Its intersection with the prohibition of illtreatment renders the right of vital importance to those fleeing irreversible harm. Although neither the ICCPR nor the ECHR recognise a right of aliens to enter another country, in certain circumstances they may nonetheless enjoy the protection of the Covenant/Convention in relation to entry and residence, in particular when considerations of non-discrimination, family unity, or, indeed, non-refoulement are in issue. 108 The Refugee Convention is contingent upon the existence of the right to leave one's own country, for without the person being 'outside the country of his nationality' she will not qualify as a refugee under that instrument. 109 The right to leave and the right to seek asylum are intertwined in the case of Convention refugees. As Hannum has noted, '[i]n order to "seek" asylum, a refugee must be able to present himself before the appropriate authorities of the country of refuge; by definition, this requirement presupposes that he must be able to leave his own country'. 110 In this context, the denial of the right to leave will indirectly entail a denial of the right to seek asylum too. 111 The aggregate right to leave to seek asylum must thus be accounted for in this context. -like most of those trapped in Turkey and Libya. The link between the right to leave and the right to seek asylum from persecution was thereby established in passing, allowing for the conclusion that departure in order to avoid irreversible harm and seek protection--either through regular or irregular channels--shall be considered a legitimate ground for one to escape any country (including Libya and Turkey). While both States of departure and destination ought to take into consideration this element, States of destination (if Contracting Parties to the ECHR) need, in addition, also abide by the 'right to gain effective access to the procedure for determining refugee status' implicit in the ECHR, adding a procedural dimension to the right to flee (reuniting the right to leave with the right to non-refoulement). 
Instances of 'contactless responsibility': The role of knowledge
The EU and its Member States, when designing and operating strategies of contactless control, seem to understand that they are exonerated of all international legal responsibility. Yet, general principles of customary law appear to point in a different direction. There are, indeed, at least three instances in which EU countries may be said to incur responsibility of their own: (1) in situations of complicity; (2) through direction and control of the acts of third countries; and (3) independently, through actions attributable directly to them.
Complicity
Derived responsibility for aiding and abetting is regulated in Article 16 of the ILC Articles on State Responsibility (ASR) 115 whereby a State that assists another in the commission of an international wrong is internationally responsible for doing so 'to the extent that its own conduct has caused or contributed to the internationally wrongful act'. 116 Two conditions must be fulfilled in this regard: First, the aiding State 'must do so with knowledge of the circumstances of the internationally wrongful act'. Second, the act perpetrated by the aided State should have constituted an international wrong also 'if committed by [the aiding] State'. 117 But Article 16 ASR does not define any of the relevant terms.
A quite wide category of actions can be encompassed within the reach of Article 16 ASR, such as training, economic assistance, the provision of confidential information, 118 as well as political or legal aid, even in the form of treaties employed to facilitate the performance of the illicit act. 119 As the scope ratione materiae of Article 16 ASR is so vast, the mental element has been interpreted restrictively. 120 If, on the one hand, it can be presumed that a State is aware of the circumstances making the conduct of the assisted State internationally wrongful, it is also true that establishing such discernment is no easy task. In fact, the threshold for determining indirect responsibility is significantly high. 121 The mental element requirement still remains a hotly debated issue, because of the problems of representing a State as an entity able to formulate conscious decisions. 122 Moreover, in order to avoid responsibility, a State could intentionally refrain from making public pronouncements stating its will. 123 Taking into account the difficulty in determining the state of mind of a State, too strict a mental requirement would lead to the exclusion of those cases where States commit international wrongful acts not from a desire to violate human rights, but because they implicitly accept the risk that breaches thereof may occur, while pursuing different and less harmful objectives. 124 Therefore, the proposition that the threshold should not be deemed met, unless the relevant State, by the aid or assistance given, intends to facilitate the wrongful conduct, 125 would raise the bar so much as to render recourse to Article 16 ASR near impossible. For our purposes, however, the fact that the funds, training, and other capacity-building activities delivered by the EU Member States to Libya and/or Turkey are for the explicit purpose of 'significantly reduc[ing] migratory flows', 'combat[ing] transit', and 'preventing departures' appears nonetheless to meet this threshold.
126
In any event, such stringent approach was expressly discussed in draft versions of Article 16 ASR, but failed to make its way into the final text. 127 So, in the absence of specific wording to that effect, following accepted rules of interpretation, it is posited that 'knowledge of' should not be confounded with 'intent to' within the ASR complicity framework. This does not amount to triggering international responsibility any time a State engages in bilateralcooperation with a third country. 128 The 'eventual possibility' that a wrongful act could derive from a State's assistance is not sufficient to establish the link between the facilitating act and the wrongful conduct. 129 Rather, in line with the ICJ's pronouncements in the Genocide Case, it is to be proven that an accomplice State aided another country by accepting, with knowledge of the facts, the serious risk that wrongful acts would be perpetrated. 130 In the instances of the EU-Turkey deal and EU-Libya MoU, the wealth of reliable sources available to the EU Member States on the prevailing situation in both countries coupled with the specific demands placed on them to stop irregular migration can be said to reach the mark of required knowledge. The issue is to ascertain whether the assisting (EU) State(s) were/are aware that their assistance may, foreseeably, be used to perform wrongful conduct, but it is not necessary that the aid provided be specifically directed towards, or be essential to, the commission of the violation, provided it 'contributed significantly to [it] '.
131 So, while it is not for the complicit State to assume any chance of the harmful use of its aid, 132 the plausible likelihood that the aid will be wrongfully utilised will activate Article 16 ASR. In our case, the fact that retention (or 'accommodation') of those concerned in Turkey and Libya in substandard conditions is being presented as life-saving mechanisms sparing the dangers of maritime journeys is no excuse, where the dangerous situation to which they (will) remain exposed to on dry land is 'well-known and easy to verify on the basis of multiple sources'. 133 The second condition foreseen in Article 16(b) ASR requires a commonality of obligations between both cooperating parties for complicity to be established, which may be problematic in certain respects. The point is to prevent the assisting State from 'do [ing] by another State what it cannot do by itself' without infringing international law.
134
In the EU-Turkey case, with both the EU Member States and Turkey having ratified the ECHR and the ICCPR, obligations ensuing from those instruments would be covered-not so obligations flowing from Protocol 4 ECHR that neither Turkey nor several EU countries have ratified, or stemming from the CSR51, as Turkey maintains a geographical limitation to Article 1. A similar scenario applies to the EU-Libya cooperation. Libya is not a party to the CSR51 or to the ECHR. But both are subject to the ICCPR. Therefore, as far as duties of nonrefoulement and the right to leave are concerned, as accruing from the ICCPR (and Article 3 ECHR in the EU-Turkey case)-alongside customary international law/jus cogens, as the case may be-the second condition for the establishment of complicity for provision of aid and assistance should be fulfilled. 128 Nolte and Aust (n 123), 14. 136 Following the ILC, the term 'control' refers to cases of domination over the conduct in question and not simply the exercise of supervision or oversight. It is necessary to prove that the controlling State held 'effective control' of the relevant operations. 137 That control must be 'detailed control', specifically related to the very actions entailing the international wrong. Similarly, 'direction' connotes a concrete order of an operative kind, not just abstract incitement or suggestion. 138 Thus, these conditions make the 'control' and 'direction' paradigms difficult to apply in practice.
Direction and control
On the other hand, the ASR Commentary observes that neither terms should be understood as entailing 'complete power', 139 which leaves the window open for general instructions, like those reflected in the EU-Turkey deal and the EU-Libya MoU as currently drafted (to 'pull back', readmit or retain/contain migrants and refugees within their own territories in exchange for funds and other facilities), to be possibly covered by Article 17 ASR as well. 140 Although the EU Member States may not exert minute control over the activities carried out by its Mediterranean partners on the ground, the de facto binding nature of reciprocal commitments does significantly restrict the discretion available to Turkey and Libya to fulfil their pledges in the terms mutually agreed, in such a way that compliance with the Statement or the MoU cannot be performed in accordance with the rights to leave and/or to non-refoulement. There is, currently, no human rights-conform formula for Turkey and Libya to systematically block the movement of asylum seekers (against their will) without infringing upon their entitlements-especially since neither State recognises the status of Convention refugees. How can they (forcibly) retain migrants and exiles without prolonged and widespread detention? And how can they 'stop' the flow without sealing off their borders to additional arrivals in disregard of non-refoulement standards? Therefore, applying the reasoning deployed by the ILC in its commentary to Article 15 of the Articles on the Responsibility of International Organisations (ARIO) 141 -which is the parallel provision to Article 17 ASR applying to the conduct of international organisations and the possibility of committing a wrong through 'direction' or 'control'-a better conclusion would be that a binding reciprocal commitment, such as that underpinning the EU ) can constitute a form of direction of the State concerned, which 'is not given discretion to carry out conduct that, while complying with the decision, would not constitute an internationally wrongful act'. 143 The fact that the EU and its Member States cannot be 'unaware' of the dreadful circumstances awaiting migrants in both Turkey and Libya, their insistence in financing 'reception' centres, in training Coastguard officers to undertake 'pull-backs', and in subordinating (through 'adequate conditionality') fund transfers to effective 'border control' that impedes transit through their territories and exit towards Europe could, if the above is correct, meet the conditions of Article 17 ASR.
Independent responsibility for own acts (and omissions)
Finally, on top of instances of derivative responsibility, EU Member States may incur independent/principal responsibility for their own acts that are constitutive of a breach of international obligations. The general rule under international law (codified in Article 47 ASR) is that 'each State is separately responsible for the conduct attributable to it and that responsibility is not diminished or reduced by the fact that one or more other States are also responsible for the same act'. 144 As confirmed by the Strasbourg Court, in cases of inter-State cooperation, '[i]n so far as any liability under the [ECHR] is or may be incurred, it is liability incurred by the Contracting State[s]…'. 145 So, the EU-Turkey/EU-Libya agreements do not exonerate EU countries of their own obligations. Indeed, [w] here States establish…international agreements to pursue co-operation in certain fields of activities, there may be implications for the protection of fundamental rights'. 146 And, according to the ECtHR, '[i]t would be incompatible with the purpose and object of the [ECHR] if Contracting States were thereby absolved from their responsibility under the Convention in relation to the field of activity covered by such [agreements] . 147 So, 'responsibility continues even after their having entered into treaty commitments subsequent to the entry into force of the [ECHR]'. 148 Adopting an approach similar to that taken in the cases of Illascu or Catan with regard to the sponsorship of Russia of the violations perpetrated by the local authorities of the separatist regime of Transinstria, 149 it is advanced that EU countries remain accountable for their support to Libya and Turkey in their actions of 'consensual containment'. The funding, training, and equipping dispensed under the EU-Turkey/EU-Libya arrangements, explicitlyKnowingly entering into an agreement with unsafe countries, such as Libya and Turkey, where risks of (direct and indirect) refoulement, in both its material and procedural facets, are blatant and reliably documented, with the result of heightening the possibility of an Article 3 ECHR violation, instead of diminishing or avoiding it, should be adjudged to trigger the action of the ECHR. 158 Equally, action that fosters the curtailment of the right to leavewhich is the direct consequence of the EU-Turkey deal/EU-Libya MoU-is incompatible with Article 2 Protocol 4 ECHR and may lead to responsibility on the part of the EU Member States for unjustifiable/disproportionate interference with the freedom to exit Turkey and/or Libya of (forced/voluntary) migrants. The eventual violation that may result from the combination of support delivered by EU countries, on one hand, and direct action in contravention of the relevant standards by Turkey/Libya, on the other hand, will be jointly attributable to Turkey/Libya and the EU Member States for their independent contribution to a single harmful outcome-this would be in line with the Corfu Channel Case, where the damage caused to British vessels ensued from the concurrent effect of a third State laying underwater mines (possibly Yugoslavia) and the omission of Albania, which failed to warn about their presence and ended up responding for the entirety of the composite wrongdoing. 
Concluding remarks: The persistence of responsibility
The technical and financial assistance supplied by the EU and Member States to Turkey, Libya, and other key countries of origin and transit is ostensibly designed to curtail migratory flows to Europe by entirely outsourcing migration controls to third States. The EU policy of contactless externalization sets a number of crucial goals, such as addressing the root causes of migration, preventing life loss, and dismantling the smugglers' networks. And no one would deny that there is, for example, a need for a comprehensive search and rescue mission in the Mediterranean. However, Libya, under the constant threat of violent and armed militias, needs stabilization and democratisation before any cooperation on the life of migrants and refugees can be set up. The same concerns apply to any cooperation initiatives designed to halt the movement of refugees by strengthening Libya's Southern border. If migrants and refugees will be rescued by a Libyan Coastguard and disembarked in Libya or if they are forcefully kept in detention centres in Turkey to prevent their departure to Greece, EU States may engage their international responsibility for breaching the rights of those thus rescued or retained against their will to leave any country and to non-refoulement.
The role of knowledge in these scenarios of 'consensual containment' through 'contactless control' must be carefully appraised by EU Member States before undertaking reciprocal commitments that disregard foreseeable consequences in contravention of international refugee law and human rights standards. Awareness of facts that are 'known or ought to have been known' at the time of engagement with Turkey, Libya or other third countries will be imputed by default, and possibly lead to the accrual of international responsibility 160 -especially if the exertion of decisive influence amounting to effective control can also be established. The contrary would amount to allowing EU Member States 'to do by another 158 Hirsi (n 60), para. 131; M.S.S. (n 123), para. 366-367. 
